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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Complaint No. 3541 

Thomas A. Blown Plaintiff, 

vs. 

Shokuwan Shimabukuko, alias Jesse S. Siiima and 
John Wattawa Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint—Libel 

Filed July 25 1939 

In the District Court of the United States for the 
District of Columbia 

Civil Complaint No. 3541 

Thomas A. Brown 1214 Linden Street, N. E. Washington, 

D. C- Plaintiff, 

vs. 

Shokuwan Shimabukuko, alias Jesse S. Shima 2946 
Carlton Avenue, N. E. Washington, D. C. 

and 

John Wattawa 1317 F Street, N. W. Washington, D. C. 

Defendants. 

1. That the plaintiff Thomas A. Brown is a citizen of the 
United States and a resident of the District of Columbia, 
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residing at 1214 Linden Street, N. E. That the defendant 
Shokuwan Shimabukuro, alias Jesse S. Shima, is a citizen 
of the empire of Japan, but a resident of the District of 
Columbia, residing at 2946 Carlton Avenue, N. E. That 
the defendant John Wattawa is a citizen of the United 
States and a resident of the District of Columbia, residing 
at Wardman Park Hotel, with offices at 1317 F Street, 
X. W. That this suit involves more than One Thousand 
and no/lOOths (1000.00) Dollars. 

2. That the plaintiff, Thomas A. Brown, sues the defen¬ 
dants Shokuwan Shimabukuro, alias Jesse S. Shima, and 
John Wattawa, for that, whereas, the plaintiff now is a 
good, true, honest, just and faithful citizen of the United 
States, residing at the City of Washington, in the District 
of Columbia, where he has resided for to-wit thirty years 
last past, and as such, has always conducted and behaved 
himself and until the committing of several grievances by 
the defendants as hereinafter mentioned, was always 
2 reputed by and amongst all of his neighbors and 
other citizens of the City of Washington, District of 
Columbia, with whom he was in anywise known, to be a 
person of good name, fame, credit and integrity, and had 
supported himself and his family by honest and industrious 
work in that he has been employed by the United States 
Government for to-wit, thirty years. And, by such honest 
and upright conduct in his dealings with the government 
and with all persons, had built up for himself an excellent 
reputation and had supported himself and his family by 
his honest and industrious efforts in his calling, and had 
not been guilty, or until the commiting of the several griev¬ 
ances by the said defendants as hereinafter mentioned, 
been suspected of being guilty of dishonesty or any mis¬ 
conduct and crime as hereinafter mentioned to have been 
charged and imputed to him by the defendants or of any 
such dishonest conduct, offense, or crime. 

By reason of the premises the said plaintiff, before the 
committing of the said several grievances by the defen¬ 
dants hereinafter mentioned, had deservedly obtained the 
good opinion and credit of all of his neighbors and other 
worthy citizens to whom he was in anywise known and 
had established for himself a reputation for honesty and 
integrity and never been suspected of being guilty of any 
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crime as was alleged and imputed by the defendants and 
by his work for the United States Government did make a 
comfortable living for himself and family; yet the plain- 
tiff avers that the said defendants well knowing the prem¬ 
ises, but contriving wickedly and maliciously to injure the 
said plaintiff and his good name, fame and credit and to 
bring him into public scandal, infamy and disgrace with 
and among all his neighbors and other citizens of the Dis¬ 
trict of Columbia and to cause him to be suspected and 
believed by those neighbors and citizens that he, the said 
plaintiff, was guilty of dishonorable and dishonest conduct, 
and the crime of blackmail, and to vex, harass, op- 
3 press and impoverish him, the said defendant 
Shokuwan Shimabukuro, alias Jesse S. Shima, did 
heretofore, to-wit the 27th day of May, 1939, in the City of 
Washington, District of Columbia, appear before Maurice 
L. Bernstein, a Notary Public in and for the District of 
Columbia, and then and there make, sign, acknowledge and 
publish to Maurice L. Bernstein, the said Notary Public and 
deliver to the defendant John Wattawa with direction to 
the said John Wattawa to file same in the record of this 
court in cause entitled Shima vs. Shima, being Civil Com¬ 
plaint irl921, a paper writing in the form of an affidavit 
in which he accused the plaintiff of the crime of blackmail, 
that is to say that in said affidavit, in the second para¬ 
graph of page 2, the plaintiff Shokuwan Shimabukuro, 
alias Jesse S. Shima, made, subscribed and published as 
aforesaid under oath, as follows: 

“That since the hearing May 2G last on Motion for ali¬ 
mony, etc., pendente lite, affiant has learned that plaintiff 
and her father (meaning the plaintiff Thomas A. Brown) 
preferred charges against him before the U. S. Attorney’s 
Office; that such charges were wholly false and in affiant’s 
opinion were made for the sole purpose of intimidating 
and blackmailing him (meaning Shokuwan Shimabukuro, 
alias Jesse S. Shima).” 

That a copy of said affidavit with the motion signed by the 
defendant John Wattawa is attached hereto, incorporated 
herein and prayed to be read as a part hereof, as Exhibit 
“A” and “B” respectively. 
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That, to-wit on the 27th day of May, 1939, the defen¬ 
dant Sliokuwan Shiniabukuro, alias Jesse S. Shima, did 
then and there hand said libelous affidavit to his counsel, 
John Wattawa and that the said John Wattawa did attach 
same to a motion to be tiled in Civil Complaint No. 1921, 
and he the said defendant, John Wattawa, did sign his 
name to said motion to which the affidavit was attached 
and publish same by Tiling said motion among the records 
of the Supreme Court of the District of Columbia. 
4 That the said plaintiff in this cause, is not a party 

to said suit in which said affidavit was filed, known 
as Civil Complaint ir!921 among the records of this Court 
and has no connections with the same whatsoever, and 
that the defendants, by making and publishing and filing 
said motion with the affidavit attached, meant thereby that 
plaintiff was dishonest in his dealings, belonging to a 
criminal class, a swindler, thief and/or cheat and guilty of 
the crime of blackmail; and said false, libelous, malicious 
and defamatory libel was by the said defendants wickedly 
and maliciously spoken, made, uttered and published as 
aforesaid of and concerning the plaintiff, by reason of the 
said several premises, lie, the said plaintiff, is and has been 
greatly injured in his aforesaid good name, fame and 
credit and brought into public scandal, infamy and dis¬ 
grace with and against all of his neighbors and other good 
and worthy citizens to whom the honesty and integrity of 
the plaintiff was unknown, and they have, on account of 
the committing of the several grievances by the said de¬ 
fendants aforesaid, from thence hitherto, suspected and 
believed, and do still suspect and believe, the said plain¬ 
tiff to have been guilty of the crime of blackmail, and a dis¬ 
honest person with criminal tendencies, and subject to the 
penalties of law inflicted upon persons guilty of said crime, 
to the damage of the plaintiff in the sum of Twenty Thou¬ 
sand and no/lOOtlis (20,000.00) Dollars. 

WHEREFORE, Ihe plaintiff brings this suit and de¬ 
mands of the defendants judgment of compensatory and 
punitive damages in the said sum of Twenty Thousand 
and no/lOOths (20,000.00) Dollars, besides costs. 

RICHARD E WELLFORD, 
Attorney for Plaintiff 
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5 Exhibit “A” 

Filed July 25 1939 

United States District Court for the District of Columbia 

Civil Complaint No. 1921 
Sobretta Brown Shima, Plaintiff 
vs. 

Jesse S. Shima and Union Trust Company, Defendants 
Affidavit of Jesse S. Shima 

Jesse S. Shima, being first duly sworn, deposes and says: 

That he is defendant in the above entitled cause, and is 
a resident of the District of Columbia; that from the time 
of said ceremony of marriage in Chicago in 1930, to April 
1938, he contributed to plaintiff’s support to the full ex¬ 
tent of his means in the belief that she was his wife; that 
from April, 1938, to February, 1939, he voluntarily paid 
to plaintiff for her maintenance, directly or through her 
attorneys of record, the sum of $50 monthly, affiant being 
in Stamford, Connecticut during part of said period in 
connection with said restaurant business; that in Feb¬ 
ruary, 1939, affiant received unmistakable proof of plain¬ 
tiff’s lewd and lascivious conduct in the District of Colum¬ 
bia, particularly with one Dan Giles, prominent and suc¬ 
cessful negro dentist of Washington, D. C.; that such re¬ 
lations and conduct took place and continued during the 
time that affiant was making said monthly payments for 
plaintiff’s maintenance. 

That notwithstanding said lewd and lascivious conduct 
affiant is fully willing to abide by any order of this court 
to the extent of his ability, but because of his great losses 
in said restaurant business in Stamford, Connecticut, and 
his continuing losses therein, and by reason of expenses 
incurred because of litigation against him over the past 
year by plaintiff in this proceeding, and in a prior 
(> similar proceeding, and also by plaintiff’s father 
in another proceeding at law in this court, his fi¬ 
nances have been so depleted that his income is now less 
than $100 yearly; that said business unfortunately has been 
conducted at a loss ever since its operation began in April, 
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1938, as shown by statement (Exhibit A) attached hereto; 
that in connection with said business in Stamford there are 
debts of about $2000, of which $400 is for pay roll; that 
having a three year lease, he is still liable for future rental 
obligation, in about the sum of $3600; (in connection with 
said business); that aside from said remaining interest 
from said Henderson Estate, now under sequestration by 
injunction of this court, and because of his said debts, 
affiant (above defendant) is not only penniless but in debt; 
that he is now unemployed, and cannot find employment. 

That since the hearing May 26 last on Motion for ali¬ 
mony, etc, pendente lite, affiant has learned that plaintiff 
and her father preferred charges against him before the 
U. S. Attorney’s Office; that such charges were wholly 
false and in affiant’s opinion were made for the sole pur¬ 
pose of intimidating and blackmailing him; that as a result 
of the persistent litigation against him by plaintiff and 
her father and of the preferment of these false charges, 
and of the notoriety and publicity, and certain race feeling, 
which their litigation and actions have caused, and by rea¬ 
son of the severe financial reverses which he has sustained, 
affiant has suffered great mental anguish, and is unable 
intelligentlv and consistently' to carrv on any business or 
occupation, even if he should be able to find the same. 

That about two months ago plaintiff’s father, one 
Thomas A. Brown, plaintiff in Brown v. Shima, at Law, 
this Court, told affiant that he had already spent about 
$1000 on his suit and his daughter’s suit against 
7 affiant, and that he knew where he could get a lot 
more money to pay lawyer’s fees for himself and 
his daughter, Sobretta; that said Brown said that affiant 
would be surprised if he knew how much he, said Brown, 
had paid to Richard E. Wellford, the attorney for himself 
and his daughter in her suit and in his against affiant; said 
Brown also told affiant that he intended to push both suits 
(his own and his daughter’s) to the very limit, and that 
lie was going to see to it that affiant went to jail. 

/s/ JESSE S. SHIMA 
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Subscribed and sworn to before me this 27th day of May, 
1939. 

/s/ MAURICE L. BERNSTEIN 

Notary Public in and for said 
District of Columbia. 

My commission expires 
Filed May 29/39 


8 Exhibit **B” 

Filed July 25 1939 

In the District Court of the United States for the 
District of Columbia 

Civil Complaint 1921 

Sobretta Brown Shima, 1214 Linden Street, N. E., 
Washington, D. C. Plaintiff 
vs. 

Jesse S. Shima 2946 Carlton Ave., N. E., Washington, D. C. 
Union Trust Company, a Corporation 15th and H 
Streets, N. W., Washington, D. C. Defendants 

Motion for Rehearing Upon Plaintiff's Motion for Counsel 
Fees , Suit Money, and Alimony, Pendente Lite. 

Comes now the defendant Jesse S. Shima, and moves for 
a rehearing upon plaintiff’s motion for counsel fees, suit 
money, and alimony pendente lite; and for reasons there¬ 
for shows to the court the contents of affidavits annexed of: 

(1) Belford V. Lawson, Jr., Esq. 

(2) Mr. Jesse S. Shima 

(3) John Wattawa, Esq. 

/s/ JOHN WATTAWA 

Attorney for Defendant 
Jesse S. Shima 

9 Motion of Defendant Shima to Dismiss 

Complaint 

Filed August 14 1939 
• # * 

Now comes the defendant, Jesse S. Shima, and moves 
the Court to dismiss the Complaint filed herein against 
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him for the reason it does not state a claim upon which 
relief can be granted, said alleged libelous matter referred 
to therein being privileged and not actionable. 

Points and Authorities in support hereof are attached. 

VIVIAN 0. HILL 
Attorney for Jesse S. Shim a 


Motion of Defendant Wattawa to Dismiss Complaint 

Filed August 14 1939 
• # * 

Comes now the defendant John Wattawa, and moves the 
Court to dismiss the Complaint against him, by reason of 
its failure to state a claim upon which relief can be granted, 
said alleged libelous matter referred to therein being- 
privileged, and not actionable. 

Points and Authorities are attached. 

VIVIAN 0. HILL 

Attorney for Defendant John 
Wattawa 


10 Memorandum of Justice Luhring 

Filed November 1 1939 

m * # 

Submitted on Motion to dismiss Court’s action 
The motions to dismiss are sustained. 

See also Hammer v Forde 125 Minn 146 Youmans v 
Smith 153 N. Y. 214 

LUHRING, J. 


11 Order Dismissing Complaint 

Filed November 14 1939 
# * * 

This cause came on for hearing upon the Motions of the 
defendants, Shokuwan Shimabukuro, alias Jesse S. Shima, 
and John Wattawa, to dismiss the Complaint herein upon 
the ground the alleged libellous matter is privileged, and 



T. A. BROWN VS. SHOKUWAN SHIMABUKURO, ETC. ET AL. 9 


upon consideration thereof, it is, this 14" day of November, 
A. D.. 1939, 

ORDERED and ADJUDGED, That said Complaint be, 
and the same hereby is, dismissed as to each of said de¬ 
fendants. 

0 R LUHRING 
Justice 


Notice of Appeal 

Filed December 6 1939 
* » # 

Notice is hereby given this 6th day of December, 1939, 
that Thomas A. Brown, Plaintiff herein hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
14th day of November, 1939 in favor of Shokuwan Shima- 
bukuro, alias Jesse S. Shima and John Wattawa against 
said Thomas A. Brown, plaintiff herein. 

RICHARD E. WELLFORD 
Attorney for Plaintiff 


Memorandum 

December 6, 1939 
Cost bond on appeal $250.—filed. 


12 Assignment of Errors 

Filed January 9 1940 
* * # 

The plaintiff in the above entitled cause assigns the fol¬ 
lowing as errors: 

I. The Court committed error in sustaining the motion 
of Jesse S. Shima to dismiss the complaint in this case. 

II. The Court committed error in sustaining the motion 
of John Wattawa to dismiss the complaint in this case. 

RICHARD E. WELLFORD 
Attorney for Plaintiff 
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13 Designation of Record on Appeal 

Filed December 28 1939 

* * * 

To the Clerk of the District Court of the United States 
for the District of Columbia: 

The plaintiff, Thomas A. Brown, by his attorney, Richard 
E. Wellford, hereby directs you to transcribe the follow¬ 
ing notations of record and pleading under your hand and 
seal as a designation of record for the purpose of appeal 
in the above entitled cause. 

I. Plaintiff's complaint filed herein on the 25th day of 
July, 1939. 

II. Notations of defendant John Wattawa’s motion to 
dismiss complaint filed August 14, 1939. 

III. Notations of defendant Shokuwan Shimabukuro, 
alias Jesse C. Shima’s motion to dismiss complaint, filed 
August 14, 1939. 

IV. Order of Court dated the 14th day of November, 
1939, dismissing complaint as to both defendants. 

V. Notation of appeal by plaintiff filed herein on the 6th 
day of December, 1939. 

VI. Memo entry of the filing of plaintiff’s undertaking 
on appeal tiled herein on the 6th day of December, 1939. 

VII. This designation. 

RICHARD E. WELLFORD 
Attorney for Plaintiff 

Service of a copy of the foregoing designation acknowl¬ 
edged this 2oth day of December, 1939. 

VIVIAN 0. HILL 
Attorney for both defendants. 


14 Designation of Record on Appeal 

Filed January 6 - 1940 

* * # 

Now comes the defendants herein, by their attorney, 
Vivian 0. Hill, and requests that the Motions of John 
Wattawa, and Jesse S. Shinia, to dismiss Complaint, filed 


T. A. BROWN VS. SHOKUWAN SHIMABUKURO, ETC. ET AL. 11 


August 14th, 1939, be copied in the record in full in lieu 
of the notation thereof as requested by Plaintiff. 

VIVIAN 0. HILL 

Attorney for Defendants. 

Copy of the foregoing designation mailed to Richard E. 
Wellford, Esq., 1427 Eye Street N. W., (prepaid) the at¬ 
torney of record for plaintiff herein, January 5th, 1940. 

VIVIAN 0. HILL 

Attorney for Defendants. 


15 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 14, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 3541, Civil Ac¬ 
tion, wherein Thomas A. Brown is Plaintiff and Shokuwan 
Shimabukuro, alias Jesse S. Shima and John Wattawa are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of January, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7570 Brown, Appellant, vs. 
Shimabukuro &c. et al. United States Court of Appeals 
for the District of Columbia Filed Jan 11 1940 Joseph 
W. Stewart, Clerk 
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In The 


Imted States (Eourt of Appeals for life 
District of Colombia 

January Term, 1940 


No. 7570 


Thomas A. Brown, Appellant 
v. 

Shokuwan Shimabukuro, alias Jesse S. Shima, 
and John Wattawa, Appellees 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLANT 


Statement of Case 

This is an appeal from a judgment entered in the United 
States District Court for the District of Columbia, dismiss¬ 
ing the complaint of appellant in libel, on motions of both 
appellees based on the sole ground that the libelous state¬ 
ment contained in the complaint was privileged and not 
actionable (Record pages 7 and 8, print No. 5). The appel¬ 
lant, Thomas A. Brown, is a citizen of the United States 
and a resident of the District of Columbia, where he has 
been employed by the United States Government for a 
period of thirty (30) years last past. (Record page 2, 
print No. 2). The appellee, Shokuwan Shimabukuro, alias 
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Jesse S. Shima, is a citizen of the Empire of Japan and a 
resident of the District of Columbia; that the appellee, John 
Wattawa, is a citizen of the United States, resident of the 
District of Columbia and, at the time the libel was com¬ 
mitted, was acting as attorney for appellee, Shokuwan 
Shimabukuro. (Record page 2 and page 7, print No. 8). 

The appellant is a man of excellent reputation in the 
community, never having been convicted or accused of any 
crime or guilty of any dishonesty or misconduct, but having 
supported his wife and family by employment by the United 
States Government for a period of over thirty (30) years. 
That the appellee, Shokuwan Shimabukuro, alias Jesse S. 
Shima, knowing these facts, did contrive wickedly and mali¬ 
ciously to injure the appellant and his good name, fame and 
credit and to bring him into public scandal, infamy and dis¬ 
grace with and among his neighbors and other citizens of 
the District of Columbia and to cause him to be suspected 
by those persons that he was guilty of dishonorable and dis¬ 
honest conduct and especially the crime of blackmail (Rec¬ 
ord page 3, print No. 3). That the appellee, Shokuwan 
Shimabukuro, did, on the 27th day of May, 1939, in the Dis¬ 
trict of Columbia, appear before Morris L. Bernstein, a 
Notary Public, and did then and there wickedly and mali¬ 
ciously make, sign, acknowledge and publish to Morris L. 
Bernstein an affidavit falsely accusing the appellant of 
blackmail, and then and there delivered same to the appellee, 
John Wattawa, with direction that the said Wattawa should 
file said affidavit among the records of this Court in a cer¬ 
tain cause entitled Shima v. Shima, Civil Case No. 1921, 
in which cause the appellant was not a party nor in any way 
connected (Record page 3, print No. 3); that the said charge 
of blackmail made by the appellee, Shokuwan Shimabukuro, 
was false and libelous and known by the appellee Shima to 
be such and was wickedly and maliciously made for the 
purpose of injuring the appellant herein (Record page 4, 
print No. 4); that the appellee, Wattawa, knowing these 
facts' and acting as attorney for appellee Shima, did, on 
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the 29th day of May, 1939, attach said affidavit to a motion 
(Record page 7, print No. 8), signed by the appellee Wat- 
tawa, as attorney, and did file said motion with said affidavit 
attached, in said Civil Complaint No. 1921. 

That the appellant in this cause is not a party to said 
suit in which said motion with affidavit containing the libel¬ 
ous statement was filed and had no connection therewith, 
and that appellees, knowing the same was false, irrelevant 
and immaterial, did wickedly and maliciously file said affi¬ 
davit in said cause to injure the good name and reputation 
of the appellant herein. That, on account of the said false 
libelous statement made and published by the appellees, the 
appellant has been injured in his good name, fame and credit 
and has been brought into public scandal, infamy and dis¬ 
grace with his neighbors and other citizens of the District 
of Columbia, who suspect and believe that the appellant was 
and is guilty of blackmail, to the great damage of the plain¬ 
tiff in the sum of Twenty Thousand Dollars ($20,000.00). 
(Record page 4, print No. 4). 

Argument 

A LIBELOUS STATEMENT MADE AND FILED IN 
JUDICIAL PROCEEDINGS IS NOT PRIVILEGED 
ESPECIALLY AGAINST A PERSON NOT A PARTY 
TO THE SUIT, UNLESS THE SAME IS RELE¬ 
VANT AND MATERIAL TO THE ISSUES RAISED 
IN THE PROCEEDING IN WHICH IT IS FILED. 


This Court stated in Harlow v. Carroll (6 App. D. C. 

128): 

“We do not ignore the dictate of public policy that 
demands the utmost freedom consistent with reason in 
the conduct by counsel, parties, and witnesses, of their 
respective parts in judicial proceedings. The free¬ 
dom of speech which is guaranteed by our Federal 


i 
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Constitution is nowhere more needed than in courts of 
justice, where it has been the immemorial privilege of 
the advocate and the guarantee of his faithful and fear¬ 
less performance of his duty. But freedom of speech 
does not mean licentiousness; and the officer of justice, 
which the advocate is assumed to be, should not be priv¬ 
ileged, before God or man, to commit wanton injustice. 
In checking licentiousness, we do not think that there 
is any danger that freedom will suffer; for licentious¬ 
ness is the worst foe of freedom. 

We think the just rule in regard to this question of 
privilege was stated by the Supreme Court of Massa¬ 
chusetts, by Chief Justice Shaw, in the case of Hoar 
v. Wood, 3 Mete. 193, when it said: “This privilege 
must be restrained by some limit; and we consider that 
limit to be this: that a party or counsel shall not avail 
himself of his situation to gratify private malice by 
uttering slanderous expressions, either against a party, 
witness or third person, which have no relation to the 
cause or subject-matter of the inquiry 

Chancellor Walworth, in the case of Hastings v. 
Lusk, 22 Wend. 410, stated it as follows: “Upon a full 
consideration of all the authorities on the subject, I 
think that the privilege of counsel in advocating the 
causes of their clients, and of parties who are conduct¬ 
ing their own causes, belongs to the same class, where 
they have confined themselves to -what was relevant and 
pertinent to the question before the court .’ 1 

We do not know that any good purpose would be 
subserved by a review of the adjudications upon this 
subject. Such a review to be satisfactory should be 
exhaustive; and we think it has been sufficiently done 
in various cases that have been cited. Such a review 
may be found in the case of Maulsby v. Reifsnider, 60 
Md. 143, in which, in a very elaborate opinion by Mr. 
Justice Robinson, the subject was fully examined, and 
the leading eases, both English and American, very 
fully analyzed: and the rule laid down by Chief Justice 
Shaw, in the case of Hoar v. Wood, was accepted as the 
true and correct doctrine upon the subject. Said the 
Court of Appeals of Maryland in the case of Maulsby 
v. Reifsnider.” 
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The U. S. C. C. A. for the 2nd Circuit, citing the Harlow 
case, stated in Anonymous v. Trenkman, 48 Fed. (2d) 571: 

i 

I 

“Appellant is an attorney at law, and sued for dam¬ 
ages alleging he was libeled by reason of allegations 
contained in a complaint filed to set aside an order of 
settlement and discontinuance of an action, wherein 
he was named as defendant, which discontinuance was 
entered December 24, 1924, in a case involving the 
appellee Beatrice P. Trenkman, appellee Henry M. T. 
Beeleman appearing as attorney. The basis of the suit 
to set aside the discontinuance was duress. The suit, 
which was compromised and discontinued, was a litiga¬ 
tion over the disposition of the estate of William E. 
Smith. It was claimed that Smith was induced by 
fraud and force to marry one Clair Smith; that he was 
in an impaired mental condition. That he executed a 
last will and testament which was obtained by fraud 
and undue influence; that deeds, conveyances, and 
assignments were made which were also fraudulent and 
the suit sought to enjoin the defendants therein named 
from transferring, conveying or otherwise disposing 
of the property. Appellant is named as a party defend- ! 
ant in that action. The case was compromised by pay- j 
ment of a substantial sum of money, and the action dis- ! 
continued as stated. i 

The twentieth paragraph of the complaint, served in j 
the action to set aside the settlement and discontinu¬ 
ance, contained the following: 

“That since said settlement, the plaintiff has ob¬ 
tained evidence which leads her to believe, and she j 
alleges on information and belief, that the death of said 
William E. Smith was brought about by the defendants, 
pursuant to their fraudulent plan and conspiracy here¬ 
inabove set forth.” 

The present complaint was dismissed on motion. For 
the purpose of testing the sufficiency of this complaint, 
the appellees are deemed to have conceded the truth of 
the allegations thereof which, of course, allege the 
falsity of the statements contained in the twentieth 
paragraph charging the appellant, in substance with 
causing the death of William E. Smith. That the alle- 
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gations are libelous and actionable, unless privileged, 
admits of little doubt, for they in effect charge the de¬ 
fendant with crime. Morrison v. Smith, 177 N. Y. 366. 
. . . The cause of death of William E. Smith and how 
it was brought about as alleged in the complaint, was 
not material or relevant to the question of the right to 
vacate the discontinuance and settlement. . . . 

When the libel occurs in a preliminary pleading and 
is directed at one not a party to the cause, the privilege 
will be granted only if the allegation is one of the ulti¬ 
mate facts on which the pleader relies. Moore v. M. N. 
Bank, 123 N. Y. 420. In that case, a former teller sued 
the bank for libel. The libel was contained in a state¬ 
ment of claim and bill of particulars, presented by the 
bank in an action against sureties on a cashier’s bond, 
and contained a list of items stolen by the cashier, in¬ 
cluding certain amounts said to have been drawn out 
“by collusion with the teller.” The Court held that 
the libel,was not privileged because irrelevant and had 
nothing to do with the surety’s liability to the bank; 
apparently it served no purpose to inform them of the 
teller’s collusion with the cashier, and hence until the 
hank adduced proof of its relevancy it was not privi¬ 
leged. . . . These cases were followed in the Federal 
Court in Union Mutual Life Insurance Co. v. Thomas, 
83 Fed. 803 (C. C. A. 9). The Life Insurance Company 
denied the death of the insured and also set up in its 
answer that the plaintiff and the attorney had no cause 
to believe him dead and had conspired to defraud the 
Company. It was held that this statement was not priv¬ 
ileged as against the attorney. The Court said that the 
allegation of plot, added nothing to the allegation that 
the insured was alive and so was irrelevant. . . . King 
v. McKissick, 126 Fed. 125... Harlow v. Carroll, 6 App. 
D. C. 128,139 ... Under the law of New York and the 
Federal Law, if the libelous matter is malicious and 
irrelevant, it ceases to he privileged. White v. Nich- 
olls, 3 Howard 266.... The appellees are charged with 
willfully—the one swearing to, and the other as attor¬ 
ney ^drafting—libelous allegations which are irrelevant 
to the issue in that suit, for they did not touch the issues 
which the parties had made by their pleadings. They 
are alleged in the present hill of complaint to he false, 





untrue and willfully made . If this be established, the 

libel is actionable. 

- 

Order and judgment reversed.’’ 

The State courts have followed the Federal Rule and the 
Idaho Court, in a very ably written opinion, in Carpenter v. 
Grimes, 19 Idaho 384; 114 Pac. 42, stated, in the syllabus 
prepared by the Court, that the ends of justice and the public 
good can best be served by allowing litigants to freely plead 
any material matter in a judicial proceeding to which they 
are parties, holding them accountable only for defamation 
which is neither pertinent nor material to the issue under 
inquiry. 

Again the Court said, at page 44: 

“McLaughlin v. Cowley, 127 Mass. 316, has been fre¬ 
quently cited by the Courts, and has perhaps been fol¬ 
lowed by more Courts than has any other adjudicated 
case in this country. The Court there stated the rule 
which appeals to us as the most reasonable and fair. 
While that rule does not tend to deter or embarrass liti¬ 
gants from freely pleading any pertinent facts by way 
of a cause of action or defense, still it holds them liable 
for an unbridled assault on the adversary party under 
the cloak of judicial proceedings. The Court there said, 
‘It was stated in the opinion of this Court in the recent 
case of Rice v. Coolidge, 121 Mass.. 393; 23 Am. Rep. 
279, that it seems to be settled by the English authori¬ 
ties that Judges, counsel, parties and witnesses are 
absolutely exempted from liability for an action for 
defamatory words published in the course of judicial 
proceedings; and that the same doctrine is generally 
held in the American Courts, with the qualification, as 
to parties, counsel and witnesses, that their statements 
made in the course of an action must be pertinent and 
material to the case . The doctrine thus qualified was 
set forth by Shaw, C. J., in an elaborate opinion in Hoar 
v. Wood, 3 Mete. (Mass.) 193. The qualification of the 
English rule is adopted in order that the protection 
given to individuals in the interest of an efficient admin¬ 
istration of justice may not be abused as a cloak from 
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beneath which to gratify private malice.’ In Sherwood 
v. Powell, 61 Minn. 479; 63 N. W. 1103, the Court ap¬ 
proved and followed the rule announced in McLaughlin 
v. Cowley, and, after stating the English rule, said, 
1 A rule which tolerates and encourages gratuitous im¬ 
material and malicious attacks upon a litigant, and ex¬ 
cuses and justifies them, simply affords an opportunity 
for evil disposed persons to vilify and calumniate under 
the guise of an honest effort to secure the proper admin¬ 
istration of justice. The doctrine which prevails abroad 
has not commended itself to the judiciary of this coun¬ 
try and it has been qualified by the American courts so 
that statements, verbal or written, made in the course 
of judicial proceedings, must at least he pertinent and 
material to the case to he privileged.’ The same rule 
has been adopted in Kentucky, in Foster v. Johnson, 
11 B. Mon. (Kv.) 51, the Court said, ‘The principle is 
well settled, and is, indeed, essential to the ends of 
justice, which demand that there should be free resort 
to judicial tribunals and to the remedies furnished by 
the law that words spoken or written in the cause of 
justice, and pertinent to a legal proceeding within the 
jurisdiction of the tribunal to which they are addressed, 
and to the remedy sought in that tribunal, are not 
actionable, though they be false, unless the proceedings 
are resorted to merely for the purpose of conveying the 
scandal, and as a cover for the malice of the party, and 
not in good faith as a remedy for the assertion of a right 
or the redress of a wrong.’ See also Monroe v. Davis, 
118 Ky. 806; 82 S. W. 450.” 

The Union Life Insurance Co. v. Thomas, 83 Fed. 803: 

‘‘The Company made answer . . . alleging . . . that 
plaintiff and her attorneys had entered into an agree¬ 
ment and conspiracy to defraud defendant and that 
said plaintiff and her attorneys ‘have no knowledge or 
information whatsoever of the death of Jonas Martin 
(insured), but have alleged that the said Jonas Martin 
is dead for the sole purpose of carrying out the agree¬ 
ment, conspiracy, and fraud hereinbefore set out,’ ” 

and held that this was libelous and not privileged. 
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In the case of Moore v. Bank, 123 N. Y. 420; 25 N. E. 1048, 
a bank sued its cashier upon his bond for misappropriation 
of funds, and alleged that the funds had been misappropri¬ 
ated “by collusion with the teller.” It was held that the 
allusion to the teller was not a privileged communication, 
but was prima facie libelous. 

The Court also cited Hyde v. McCabe (Mo.), 13 S. W. 875, 
which held that a counter affidavit by an attorney charging 
perjury, to an affidavit charging insolvency on a motion for 
security for costs, was not so relevant as to be privilege. 

(All emphasis supplied.) 

It will be noted that all the Federal authorities deny the 
right of privilege to parties litigant or counsel, unless the 
libelous statement is pertinent and material to the issues 
raised in the proceeding in which same is filed. The only 
record before this Court, in regard to the action in which 
said libelous affidavit was filed, is exhibit A to the complaint, 
(Record page 5, print No. 5), which shows that Civil Action 
No. 1921 was a divorce action between one Sobretta Brown 
Shima and Appellee, Shokuwan Shimabukuro, alias Shima, 
and said affidavit discloses that it was filed as a preliminary 
matter in said cause and after a hearing had been held on a 
motion for alimony, etc., pendente lite; that said affidavit 
was in support of a motion for a rehearing from an adverse 
ruling for alimony, etc., and was made on the day succeeding 
said hearing. It will be noted that affiant, in the third para¬ 
graph of said affidavit, which contains allegation accusing 
the appellant of blackmail, states that the information which 
caused him to make said libelous statement came to him 
since the hearing on May 26, 1939, (Record page 6, print 
No. 6), which was the day previous to the making of the 
false libelous statement and, therefore, even if true, was 
unknown at the time of the hearing on May 26, 1939, to 
appellees and could not have possibly had any effect upon 
appellee’s mental condition as stated therein; nor could it 
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possibly have had any bearing on the issues which had 
already been determined by the Court. Appellant contends 
that, outside of admitting the truth of the complaint which 
alleges the falsity of the charges of blackmail by their 
motion to dismiss, the appellees have shown, by the very 
instrument which was filed by them (Exhibit A, 3rd para¬ 
graph, Record page 6, print No. 6), that the charge of black¬ 
mail made against appellant was made wickedly, maliciously 
and with intent to injure and destroy the good reputation of 
appellant; that the part of the affidavit charging blackmail 
to appellant, (Record page 3, print No. 3), does not, on its 
face, show that it was in any way relevant and it is con¬ 
tended by the appellant that it shows its irrelevancy and, 
when, as the authorities show, a matter is not relevant on 
its face, it is a matter of proof of the defendant to show its 
relevancy at the trial. The allegation in the affidavit that 
the appellant had preferred charges with the United States 
attorney’s office (which were unknown to the appellees), 
even if true, could have no relevancy to the motion for a 
rehearing. The appellant contends that the action of the 
Court, in sustaining the motions to dismiss, was erroneous 
and prays that this Court reverse the lower court and send 
this matter back, overruling the motions to dismiss and re¬ 
quiring appellees to answer. 

Respectfully submitted, 

Richard E. Wellford, 
Attorney for Appellant. 
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I. 

i 

I 

Statement of the Case. 

It is deemed desirable to make a further Statement of 
the Case, because appellant in most part attempts merely 
to paraphrase the allegations of the Complaint. 

Civil Action No. 1921, in the District Court (Sobretta 
Brown Shima, plaintiff, v. Jesse S. Shima, and Union Trust 
Company, defendants), is an action for divorce. A hear- J 
ing was had in that case on a Motion for Counsel Fees, j 
Suit Money, and Alimony, pendente lite (R. 3, Print 3; ! 
R. 7, Print 8). A Motion for a Rehearing upon those 
points was thereafter filed by John Wattawa, Esq., counsel 
of record for Shima, and one of the appellees here (R. 7, j 
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Print 8). Attached to the Motion for a Rehearing was 
an affidavit by Jesse S. Shima, Exhibit A, which contains 
the alleged libelous statement (R. 5; Print 5, 6, 7). 

In this affidavit Appellee Shima showed that he had 
supported plaintiff in that suit, to the full extent of his 
means from the time of his marriage in 1930, to April, 
1938; that thereafter (being part of the time in Stamford, 
Connecticut, on business) he voluntarily paid her the sum 
of $50 monthly for maintenance, until February, 1939, 
when he received unmistakable proof of her lewd and las¬ 
civious conduct with a negro dentist of Washington, D. C.; 
that such conduct occurred during the time he was making 
her these monthly maintenance payments, but notwith¬ 
standing, he was still willing to abide by any order of 
the court to the best of his abilitv; that because he had 
lost heavily in a restaurant business in Stamford, Connecti¬ 
cut, and because he had incurred large expenses by reason 
of litigation in the lower court brought against him by the 
plaintiff (two suits) and by her father, Thomas A. Brown 
(one suit), (these three suits being in addition to the in¬ 
stant libel suit), his finances became so depleted that his 
income was less than $100 yearly (R. 5, Print 6); that his 
remaining interest in the Henderson Estate was under 
sequestration by injunction in the above divorce suit, and 
also in the suit of said Brown, and that aside from such 
interest, he was not only penniless, but in debt; that he was 
unemployed, and could not find employment. 

He stated further in his affidavit (R. 6, Print 6) that 
since the hearing for alimony, etc., pendente lite, he learned 
that plaintiff (Sobretta Brown Shima) and her father 
(Thomas A. Brown, Appellant) had preferred criminal 
charges against him at the U. S. Attorney’s office, which 
were wholly false and in his opinion were made for the 
sole purpose of intimidating and blackmailing him; that 
as a result of the persistent litigation against him by 
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plaintiff and her father and of the preferment of these 
false charges, and of the notoriety and publicity, and cer¬ 
tain race feeling which their (Plaintiff’s and Brown’s) 
litigation and actions have caused, and by reason of the 
severe financial reverses which he has sustained, he had 
suffered great mental anguish, and was unable intelligently 
and consistently to carry on any business or occupation, 
even if he should be able to find the same. 

He also stated therein that about two months previously, 
said Brown told him that he had already spent about 
$1000.00 on his (Brown’s) suit and on his daughter’s 
(Plaintiff’s) suit against Shima, and that he (Brown) 
knew where he could get a lot more money to pay lawyer’s 
fees for himself and his said daughter; that said Brown 
told Shima that he would be surprised if he knew how much 
he had paid to Richard E. Wellford, the attorney for him¬ 
self and for his daughter in her suit, and in his suit, against 
Shima; that said Brown also told him he intended to push 
both suits (his own and his daughter’s) to the very limit, 
and was going to see to it that Shima went to jail (R. 6, 
Print 7). 


Complete clarity of presentation of the issues upon be¬ 
half of appellees in this brief has been made more difficult 
to attain, by reason of the fact that appellant almost en¬ 
tirely ignores the provisions of 2(b), Rule 8, of this Court, 
in that his brief omits any 

(a) Index 

(b) Jurisdictional Statement 

(c) Statement of Points 

(d) Summary of Argument 


i 

I 


2/ 
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H. 

Summary of Argument. 

1. Civil Action No. 1921 in the District Court of the 
United States for the District of Columbia (SMma v. Shima 
et al) is an Action for Divorce. 

2. The Alleged Defamatory Matter Set Out in the Affi¬ 
davit of Jesse S. Shima in Civil Action No. 1921, is Relevant 
and Pertinent to the Issues in that Cause. 

3. Defamatory Matter in Pleadings, if Relevant to the 
Issues in the Case, is Privileged, Even Though it Reflects 
Upon One Who is Not a Party to the Suit, and is Not 
Actionable. 

4. The Question Whether Defamatory Matter Contained 
in a Pleading is Pertinent or Relevant, is a Question of Law 
for the Court. 

5. Discussion of Appellant’s Argument. 

III. 

Argument. 

1. Civil Action No. 1921, in the District Court of the United 
States for the District of Columbia (Shima v. Shima 
et al), is an action for divorce. 

There was no divorce at the Common Law, and accord¬ 
ingly such an action in the District of Columbia is entirely 
a creature of statute, as set out in the Code of Laws for the 
District of Columbia, Title 14, Husband and Wife, Chap¬ 
ter 3, Section 70, Divorce, Annulment and Maintenance. 
(Act of Mar. 3, 1901, 31 Stat. 1346 c. 854, Sec. 975; Act of 



5 


June 30, 1902, 32 Stat. 537 c. 1329) which is quoted as 
follows: 

j 

“During the pendency of a suit for divorce, or a suit 
by the husband to declare the marriage null and void, 
where the nullity is denied by the wife, the court shall 
have power to require the husband to pay alimony to 
the wife for the maintenance of herself and their minor j 
children committed to her care, and suit money, includ-! 
ing counsel fees, to enable her to conduct her case, | 
whether she be plaintiff or defendant.” (Italics sup¬ 
plied.) 

Obviously, Civil Action No. 1921 is not a suit by husband! 
to declare a marriage null and void, for Appellee Shima is! 
the defendant in that cause. In no other applicable statute j 
is there any provision for alimony, suit money, including j 
counsel fees, except as stated above, which clearly shows | 
that Civil Action No. 1921 is for divorce. Of course the j 
District Court had the cause before it, and knew the nature j 
of the suit, but nevertheless it, as well as this Court, may j 
judicially notice the above quoted statute. 

At page 9 of his brief, appellant states that the record j 
shows that Civil Action No. 1921 is a divorce action between j 
one Sobretta Brown Shima and appellee, Shokuwan Shima- \ 
bukuro, alias Shima. 

In the above proceeding (Civil Action No. 1921) the court j 
has jurisdiction over the cause and the parties, and the 
motion for rehearing was filed according to law in that case J 
(R. 3, Print 3; R. 7, Print 8). 

2. The alleged defamatory matter set out in the affidavit i 
of Jesse S. Shima in Civil Action No. 1921, is relevant 
and pertinent to the issues in that case. 

The grant of alimony is controlled by the needs of thej 
wife, the husband’s ability to pay, his earning capacity, and j 
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station in life, and by all the circumstances of the particular 
case. 

Mulhall v. Mulhall, 120 Md. 22, 87 A-490; 

Bloom v. Bloom, 17 Pa. Co. 478; 

Patterson v. Patterson, 38 N. Y. S. 637; 

19 Corpus Juris, 222 (paragraph 532). 

When the amount of alimony depends upon the personal 
exertions of the husband, his age and general health are 
important factors. 

Driver v. Driver (Ind.) 52 N. E. 401; 

Muir v. Muir, 133 Ky. 125, 92 S. W. 314; 

Hedrick v. Hedrick, 128 Ind. 522, 26 N. E. 768; 

Canine v. Canine, 13 Ky. L. 124,16 S. W. 367; 

19 Corpus Juris 256 (paragraph 593). 

Two elements are material in the award of (temporary) 
alimony: the wife’s needs, and the husband’s ability to pay. 

Schouler on Marriage, Divorce, Separation, and Do¬ 
mestic Relations, Vol. II, page 1950 (Section 1770). 

The determination of the amount of temporary alimony 
is a matter within the sound discretion of the court under 
all the circumstances of the case, such as ability of the 
husband to work and earn money, and the financial con¬ 
dition of the parties, their position in life, and their conduct. 

17 American Jurisprudence, page 433 (paragraph 535); 

Bardin v. Bardin, 4 S. D. 305; 56 N. W. 1069. 

Where the husband has no estate or other means, the 
court in determining the amount, will consider his earning 
capacity or prospective earnings as the basis for making an 
award. 


Fowler v. Fowler, 61 Okla. 280. 
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The faculties or ability of the husband to respond to the 
order (for temporary alimony) must be admitted or proved, ! 
this being essential to both his liability and to its amounts. 

Bishop on Marriage, Divorce and Separation, Vol. II, 
page 376, paragraph 931 (1891 edition). | 

A primary consideration in determining the amount or j 
grant of alimony is necessarily the earning capacity of the 
defendant husband. Common experience shows that such j 
earning capacity is governed or greatly influenced by the I 
condition of health, state of mind, or ability to concentrate | 
or employ one’s faculties. 

It will readily be seen therefore that the preferment of j 
the false charges against appellee Shima, and his belief j 
that such false charges were made for the purpose of intim-1 
idating and blackmailing him, were factors that directly \ 
affected his health and mental state, and consequently his j 
earning capacity. Whether such charges were made for the 
purpose Shima believed, cannot be in issue here, but it is | 
relevant that Shima thought they were made for that pur- j 
pose, and the statement of his belief in this connection was j 
definitely pertinent as expressly indicating one of the pri- j 
mary factors directly contributing to his impaired health, | 
and harrassed state of mind, with consequent diminution j 
or destruction of his earning capacity. 

Inasmuch as appellant and his daughter preferred these 
false criminal charges during the preliminary pendency of I 
the divorce suit, Shima might well have wondered with great j 
anxiety whether they would not repeat the performance at j 
later periods of activity in this divorce suit and also in! 
their other suits against him. 

Appellant’s Complaint contains no denial that the I 
charges lodged against Shima with the TJ. S. Attorney’s 
Office, were false. (R. 1,2, 3, 4.) The ends of justice should j 
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not permit the appellant, jointly with his daughter, to press 
false criminal charges against the appellee, Shima, and 
when their action is set up by way of defense to explain 
inability to earn money or hold a job, to permit appellant 
to sue him for libel, the entire situation growing out of the 
wrongdoing of appellant and his daughter. Even though 
appellant and his daughter might not have intended to intim¬ 
idate or blackmail him, it seems that under the circum¬ 
stances the conclusion drawn by appellee Shima from their 
action was entirely reasonable. For what other purpose 
would false criminal charges be brought against him by 
them, when they were both pressing lawsuits against him? 
He believed that such charges were brought for the reason 
indicated, and the resulting effect of such belief upon his 
health and mental state, was most relevant, and was right¬ 
fully shown to the court as explaining the destruction or 
crippling of his capacity to work and earn. 

Also such belief, with its effect upon his mental state, 
might well hamper Shima in his ability to defend himself 
properly in this divorce suit. 

It must appear in the application for temporary alimony 
that the wife is acting in good faith in bringing her suit. 

LeRoy v. LeRoy, 161 N. Y. S. 503; 

Anderson v. Stager , 173 Ill. 112, 50 N. E. 665; 

Beekman v. Beckman, 53 Fla. 858, 43 S. 923; 

19 Corpus Juris 236 (Paragraph 555). 

And if the Court has suspicion that a wife is not herself 
directing her cause, but that others are carrying it on un¬ 
moved by her, this should be inquired into before an order 
for temporary alimony is made. 
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Bishop on Marriage, Divorce cmd Separation, Vol. II, 
page 379. (1891 Edition, Paragraph 942.) 

If bad faith is shown, counsel fees will not be granted. 

Deisler v. Deisler, 65 App. Div. 208, 72 N. Y. S. 560; 

19 Corpus Juris 236 (Paragraph 555, footnote 69). 

A suit for divorce must be brought in good faith, with¬ 
out undue influence by third persons, and for the sole pur¬ 
pose of redressing matrimonial wrongs. 

Richardson v. Richardson, 114 N. Y. S. 912; 

Griffiths v. Griffiths, 69 N. J. Eq. 689, 60 A. 1090; 

Merriman v. Merriman, 2 Pa. Dist. 282; 

Swearingen v. Swearingen, 19 Ga. 265; 

Adams v. Adams, 12 Or. 176, 6 P. 677; 

19 Corpus Juris 93 (Paragraph 218). 

Appellant stated to the Appellee Shima that he had spent 
about $1,000.00 on his suit, and on his daughter’s suit, 
against Shima, and that he knew where he could get a lot 
more money to pay lawyers ’ fees for himself and his daugh¬ 
ter; that he intended to push both suits to the limit, and 
to see to it that Shima went to jail. Obviously, appellant 
is very definitely interested in his daughter’s divorce suit 
against appellee. In fact, from his statement it clearly ap¬ 
pears that he is backing it. The conclusion is inescapable 
that he exercises control over it, and it is not improbable 
that he assisted in instigating this litigation. His pecuniary 
interest in it is substantial, and he desires, of course, to 
recover his important advancements. In addition, because 
of the close blood relationship, he would undoubtedly par¬ 
ticipate, in one manner or another, in the benefits of a suc¬ 
cessful outcome, he and his daughter residing at the same 
address, 1214 Linden Street, N.E. (R. 1, Print 1; R. 7, 
Print 8). 
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Accordingly, as indicated by the cited authorities, any 
statement of fact or opinion is relevant in connection with 
proceedings for alimony, suit money and counsel fees, pen¬ 
dente lite, which tends to show whether the plaintiff wife 
acted in good faith in bringing and prosecuting her suit; 
or whether she is directing her own cause; or whether undue 
influence of others has been, or is being, exercised upon 
her, in the conduct of her proceedings, or upon any party 
to them. 

Therefore, it is important and relevant for the Court to 
be apprised as to the motives of a person closely allied 
pecuniarily and by blood ties with the plaintiff in a divorce 
case, jointly with whom such person presses false charges 
of a criminal nature before the U. S. Attorney’s Office 
against a defendant during the very time that a Motion 
is being prosecuted before the Court to require him to pay 
out substantial amounts of money to such plaintiff, he vig¬ 
orously resisting such motion (R. 7, Print 8). 

Statements respecting the character of, and motives 
behind, such steps taken against a defendant under such 
circumstances, are also of general relevancy, because they 
bear upon the fundamental and broad issue of the bona 
fides of the institution and prosecution of the civil proceed¬ 
ing, or of any branch of it—or otherwise stated, upon 
the decisive issue as to whether the plaintiff has come into 
a court of equity with clean hands. 

The above various aspects bear directly upon the specific 
issues of: 

(a) The responsibility and ability of the defendant 
husband with respect to support and counsel fees, and 
undue influence upon him; 

(b) Whether plaintiff wife is under the undue in¬ 
fluence of any other person; 
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(c) Her credibility, and that of her father (appel¬ 
lant) who presumably will be an important witness on 
her behalf at the trial; 

(d) Good faith of the plaintiff wife in initiating and 
prosecuting her suit. 

Considered in the light of applicable authorities, it is 
undeniable that Shima’s statement was directly relevant, 
even importantly so, to the matters immediately in issue, 
and likely thereafter to become in issue, in Civil Action 
N o. 1921. 

3. Defamatory matter in pleadings, if relevant to the issues 
in the case, is privileged even though it reflects upon 
one who is not a party to the suit, and is not action¬ 
able. 

The law does not require such a high degree of relevancy 
as clearly exists in the instant case, to render a statement 
set out in judicial proceedings, privileged, and not action¬ 
able. 

In Young v. Young, 57 D. C. Appeals 157; 18 Fed. (2nd) 
807, this Court said at pages 158 and 159: 

“The general rule is that defamatory matter ap¬ 
pearing in a pleading filed according to law in a Court 
having jurisdiction, if relevant and pertinent to the 
issue in the case, is privileged, even if it reflects upon 
the character of one who is not a party to the suit. 
* * * In determining the question of relevancy in 

such cases, it is the rule that the construction should 
be liberal, and that the privilege should embrace any 
statement wTiich may possibly be pertinent. All doubt 
should be resolved in favor of the relevancy or perti¬ 
nency of the matter complained of.” 

In Andrews v. Gardiner, 224 N. Y. 440, 121 N. E. 341, de¬ 
cided 1918, Mr. Justice Cardozo (late of the U. S. Supreme 
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Court) speaking for the Court, at page 445 said in connec¬ 
tion with the subject of privilege in judicial proceedings: 

“There is no room in such matters for any strict 
or narrow test. Much must be left to the discretion of 
the advocate. The privilege embraces anything that 
may possibly be pertinent.’’ 

In Cooley on Torts, 4th Edition (1932), Volume I, Sec¬ 
tion 153, at pages 528, 529, and 530 it is stated: 

“The case of the party presenting his case to court 
or jury, or of counsel standing in his place doing the 
same, is also one of absolute privilege, as are the utter¬ 
ances of courts and judicial officers, while acting within 
the limits of their jurisdiction. 

“Savs Chief Justice Shaw: ‘We take the rule to be 
well settled by the authorities that words spoken in 
the course of judicial proceedings, though they may 
be such as impute crime to another, and therefore if 
spoken elsewhere would import malice and be action¬ 
able themselves, are not actionable, if they are appli¬ 
cable and pertinent to the subject of the inquiry. The 
question therefore in such cases is not whether the 
zvords spoken are true, not whether they are actionable 
in themselves, but whether they were spoken in the 
course of judicial proceedings and whether they are 
relevant or pertinent to the cause or subject of the in¬ 
quiry. And in determining what is pertinent, much 
latitude must be allowed to the judgment and discre¬ 
tion of those who are intrusted with the conduct of a 
cause in court. * * *’ ” (Italics ours) 

It appears that the issues in Young v. Young, supra, arose 
as follows: 

Benjamin S. Young married Lizzie E. Young whom 
he divorced. Thereafter he married Ruby Young. She 
filed suit in the District Court for maintenance, and 
therein alleged in substance that about three months 
after the second marriage, the first wife appeared and 
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by reason of some irregularities in the divorce proceed¬ 
ings, made demands upon the husband for money; that 
the husband endeavored to keep that information from 
the second wife but she subsequently learned many of 
the details, and the husband later admitted to the sec¬ 
ond wife that the first wife had in reality been his wife, 
that she was a character of ill repute, and had been 
such since before their marriage, and that he had satis¬ 
fied her demands by making a financial settlement. So 
it transpired that the first wife sued the second wife 
in libel, setting up the above allegations made in the 
maintenance suit as the basis thereof. 

A demurrer to the declaration was sustained, and an ap¬ 
peal followed. This Court held that the statement as above 
outlined was pertinent to the issues in a maintenance suit, 
and was privileged, saying at page 159: 

“And it may be said in general that all of his (the 
husband’s) cotemporaneous pecuniary transactions 
and circumstances, as well as his conduct towards his 
wife , reflected upon the issue, and that his statements 
made to her concerning his financial affairs were com¬ 
petent to be pleaded and proved. It certainly cannot 
be said that all reasonable men must agree that such 
statements were irrelevant to the issue in the mainte¬ 
nance case.” (Italics ours) 

If Young’s conduct towards his wife was relevant, then 
certainly the conduct of plaintiff Sobretta jointly with her 
father, appellant, towards Shima was similarly relevant. 

See also the following authorities to the same effect as in 
Young v. Young, supra, including existence of privilege as 
to publication concerning a person not a party to the suit: 

Youmans v. Smith, 153 N. Y. 214; 47 N. E. 265; 

Newell on Slander and Libel, 4th Edition, page 393; 
Link v. Moore, 32 N. Y. S. 461, 50 N. E. 1119; 
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Jones v. Brownlee, 161 Mo. 258; 61 S. W. 795; 

Lauder v. Jones, 13 N. D. 525,101 N. "W. 907; 

Johnson v. Brown, 13 W. Va. 71; 

Gardemal v. McWilliams, 43 La. Ann. 454 ; 9 S. 106; 

36 Corpus Juris 1252, 1253 (Paragraphs 226, 229). 

The law applies equally to motions or affidavits filed in a 
civil case before a court having jurisdiction. 

Hart v. Baxter, 47 Mich. 198, 10 N. W. 198; 

Hyde v. McCabe, 100 Mo. 412,13 S. W. 875; 

Garr v. Selden, 4 X. Y. 91; 

Beggs v. McCrea, 70 N. Y. S. 864; 

Hauk v. Evans, 76 la. 593; 41 N. W. 368; 

Keeley v. Great Northern R. Co., 156 Wis. 181, 145 
N. W. 664; 

36 Corpus Juris, 1254 (Paragraph 231); 

17 Ruling Case Law 337 (Paragraph 84). 

All doubt should be resolved in favor of relevancy or 
pertinency: 

Young v. Young, 57 D. C. Appeals 157; 18 Fed. (2nd) 
807; 

Yoilmans v. Smith, 153 N. Y. 214; 47 N. E. 265; 

Kemper v. Fort, 219 Pa. 85; 67 A. 991; 

Hammer v. Forde, 125 Minn. 146; 145 N. W. 810; 
Simon v. London Guarantee Co., 104 Neb. 524; 177 
N. W. 824. 

36 Corpus Juris, 1252 (Paragraph 226). 

In Hammer v. Forde, 125 Minn. 146, 145 N. W. 810, men¬ 
tioned by Mr. Justice Luhring in his Memorandum (Page 8; 
Print 10), at page 147 the Court said: 

am m m Courts are prone to be liberal in consider¬ 
ing the pertinency or materiality of the matters stated 
in a pleading in the case of an attempt to use the same 
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as a foundation for a libel suit. ‘When a question of 
relevancy and pertinency of matters alleged in plead¬ 
ings is to be inquired into, all doubt should be resolved 
in favor of relevancy and pertinency. ’ ’ 9 

And in Youmans v. Smith, 153 N. Y. 214, 47 N. E. 265, also 
mentioned by Mr. Justice Luhring in his Memorandum, that 
court said: 

“In applying this principle (of privilege) the courts 
are liberal, even to the extent of declaring that where 
matter is put forth by counsel in the course of a judi¬ 
cial proceeding that may possibly be pertinent, they 
will not so regard it as to deprive its author of privi¬ 
lege, because the due administration of justice requires 
that the rights of clients should not be imperilled by 
subjecting their legal advisers to the constant fear of 
suits for libel or slander. * * * Any other rule 

would be an impediment to justice, because it would 
hamper the search for truth and prevent making inqui¬ 
ries with that freedom and boldness which the welfare 
of society requires * * 

4. The question whether defamatory matter contained in a 
pleading is pertinent or relevant, is a question of law 
for the court. 

As has already been pointed out, Shima v. Shima, et al, 
Civil Action No. 1921, is a proceeding for divorce. A hear¬ 
ing was held in that case on Motion for Counsel Fees, Suit 
Money, and Alimony, pendente lite (R. 6, Print 6; R. 7, 
Print 8). A Motion was thereafter filed for Rehearing upon 
that Motion (R. 7, Print 8); and it is proper to assume that 
hearing took place before the District Court upon that 
Motion also. Hearing on Motions to Dismiss the suit for 
libel also took place in the District Court (R. 8, Print 10). 

Inasmuch as the lower court on the record had conducted 
two hearings with respect to the allowance of counsel fees, 
suit money, and alimony, pendente lite, and as it had also 
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heard the Motions to Dismiss the suit for libel, it is incon¬ 
testable that the District Court was well qualified to pass 
upon the relevancy of the alleged libelous statement. Rele¬ 
vancy was the only question involved in the Motions to Dis¬ 
miss, under the authority of Young v. Young, supra, which 
was brought to the attention of the lower court. By sustain¬ 
ing the Motions to Dismiss, the District Court very prop¬ 
erly held that the statement of appellee Shima was relevant 
to the issues involved in Shima v. Sliima, et al, Civil Action 
No. 1921, which was purely a question of law, as set out in 
Young v. Young, supra, as follows, at page 159: 

“The question whether defamatory matter contained 
in a pleading is or is not pertinent to the cause, is a 
question of law for the Court, and not of fact for the 
jury. The question of the relevancy or pertinency of 
matters contained in the pleading, wiien in issue, is 
never left to the jury, but is a question of law for the 
Court.” 

5. Discussion of appellants’ argument. 

At pages 3 and 4 of his brief, appellant quotes at substan¬ 
tial length from the decision in Harlow v. Carroll, (6 App. 
D. C. 128), but he neglects to include the following vital 
statement contained in that decision, at page 132, as fol¬ 
lows: 


“We do not understand the appellees (defendants 
below) to contend that the statement complained of 
w’as not in itself libelous. That seems to be conceded. 
It seems to he conceded also that the statement was * * * 
irrelevant, impertinent, and sccmdalotis.” (Italics 
ours.) 

The record in this appeal certainly contains no finding or 
concession that Shima’s statement was irrelevant, imperti¬ 
nent, and scandalous, or possessed any one of such charac- 
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teristics. On the contrary, the lower court, in sustaining the 
Motions to Dismiss, did in effect find that his statement 
was relevant and pertinent. Aside from this fundamental 
difference in facts, there is the further distinction between 
Harlow v. Carroll, and the case at bar, namely, that in Har¬ 
low v. Carroll the real issue before the court was whether 
to adopt the broad English rule that the only question was 
whether the statement was made with reference to, and in 
the course of, the judicial inquiry going on; or to adopt the 
somewhat less liberal rule that libelous statements in judi¬ 
cial proceedings are absolutely privileged if relevant. The 
latter is the prevailing American rule, sustained in Young 
v. Young, supra. 

Appellant’s lengthy quotation from Harloiv v. Carroll, 
also omits to quote the following excerpt at page 139 from 
that decision, although this Court saw fit to refer to, and 
include, it in Young v. Young: 

“The matter to which the privilege does not extend, 
must be so palpably wanting in relation to the subject 
matter of controversy that no reasonable man can doubt 
its relevancy and impropriety, and it will always be a 
matter of law for the judge and never a question of fact 
for the jury, to determine that irrelevancy and impro¬ 
priety.” 

Appellant next quotes at substantial length (pages 5, 6, 
and 7) from Anonymous, an Attorney v. Trenkman, 48 F. 
(2d) 571, but he neglects to indicate that the Trenkman pro¬ 
ceeding was based upon a special statutory provision, 
namely Paragraph 241 of the Civil Practice Act of the State 
of New York. Aside from the inapplicability of that deci¬ 
sion because of difference in facts, it is certain that Special 
Code provisions of a State, and proceedings based thereon, 
cannot be persuasive here. In the Trenkman decision, the 
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court said in part, also not quoted by appellant, at pages 
573 and 574: 

‘‘Here the issue presented by the pleadings in the 
suit to set aside the compromise and discontinuance 
was the claim to rescind because the compromise was 
procured by fraud. The murder of Smith was not rele¬ 
vant to that issue. * # # The pleadings should con¬ 
tain the plain and concise statements of the material 
facts and not the evidence by which they are to be 
proved. Civil Practice Act #241. * 

And in the headnote in that decision: 

“Allegations in pleading, in effect charging defend¬ 
ant with crime, irrelevant to issue in suit, and false, 
untrue, and 'wilfully made, constitute actionable libel 
* * (Civil Practice Act, N. Y. #241) ”. 

Please note the requirements for actionability, even under 
this Special Code provision: (1) Irrelevancy; (2) Falsity; 
(3) Untruth; (4) Wilfully made. 

Appellant next refers (page 7 ) to the decision in Car¬ 
penter v. Grimes, 19 Idaho 384 (1911). In that case the court 
held the allegations proper and pertinent, and the matter 
privileged, saying at page 393: 

“The proceedings connected with the judicature of 
the country are so important to the public good that 
the law holds that nothing which may therein be said 
with probable cause, whether with or without malice, 
can be slander, and in like manner, that nothing written 
with probable cause under the sanction of such an occa¬ 
sion can be libel. The pertinency of the matter to the 
occasion is that which is meant by probable cause.” 

The above excerpt is not contained in appellant’s lengthy 
quotation from that decision. 
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The case of Union Mutual Life Insurance Company v. 
Thomas, 83 Fed. 803, decided 1897, next cited as an author¬ 
ity by appellant (page 8), is of no importance here. That 
case had to do with a proceeding to collect upon a life insur¬ 
ance policy, in which the sole and narrow issue raised and in¬ 
volved was whether the insured was living. Obviously, 
anything not bearing directly or indirectly upon that sole 
and narrow issue, might be held to be irrelevant. 

In the case of Moore v. Bank, 123 N. Y. 420, decided 1890, 
next cited by the appellant (page 9), that court said at pages 
425 and 426: 

“There is another class of privileged communica¬ 
tions where the privilege is absolute * * *. In this 
class are included slanderous statements made by the 
parties, counsel, or witnesses in the course of judicial 
proceedings, and also libellous charges in pleadings, 
affidavits or other papers used in the course of the 
prosecution or defense of an action. In questions fall¬ 
ing within the absolute privilege, the question of malice 
has no place. However malicious the intent, or how¬ 
ever false the charges may have been, the law, from con¬ 
siderations of public policy, and to secure the unembar¬ 
rassed and efficient administration of justice, denies 
to the defamed party any remedy through an action for 
libel or slander. * * # The public interests are suf¬ 
ficiently protected when the privilege is limited * * * 
in the case of judicial proceedings to matters not wholly 
outside of the cause. But no strained or close construc¬ 
tion will be indulged in to exempt a case from the pro¬ 
tection of privilege. * *” 

The court then held that prima facie the publication was 
not privileged, but there was a lengthy and scholarly dis¬ 
senting opinion, two judges concurring in the dissent. 

In the next and final case cited by appellant (page 9) of 
Hyde v. McCabe (Mo.), 13 S. W. 875, decided 1890, the 
opinion of the court was mixed, the judge who delivered the 
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opinion giving it as only that of a majority of the court, he 
himself dissenting. 

Then, upon the basis of his partially quoted dicta from 
these old, obscure or inapplicable decisions, some of them 
with mixed and dissenting opinions, one being based on a 
special State Code provision, appellant undertakes in his 
brief (page 9) to lay down rules of law to guide this Court, 
while refraining from making any reference to Young v. 
Young, supra, decided by this Court and readily the out¬ 
standing decision in this jurisdiction upon the subject of 
privilege in pleadings. 

In the final two pages of his brief (9 and 10), appellant 
endeavors to create, and to pass upon, issues of fact, and 
to assume the qualities of a medical expert in determining 
just w’hat length of time is required for the appellee Shima 
to sutler anguish, and for his mental condition to be ad¬ 
versely affected, after receiving knowledge that false crim¬ 
inal charges had been filed against him. However, that par¬ 
ticular matter is irrelevant: 

“The question therefore is not whether the words 
spoken are true, not whether they are actionable in 
themselves, but whether they are spoken in the course of 
judicial proceedings and whether they are relevant or 
pertinent to the cause or subject of the inquiry. And 
in determining what is pertinent, much latitude must 
be allowed to the judgment and discretion of those who 
are intrusted with the conduct of a cause in Court * *” 
Cooley on Torts, 4th edition (1932), Volume I, Section 
153, Page 529. 

Appellant next endeavors (page 10) to establish a rule 
of law, without any supporting authorities, to the effect that 
when a matter is not relevant on its face, it is a matter of 
proof for the defendant to show its relevancy at the trial. 
The decision of Young v. Young, supra, disposed of that 
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argument adversely. Moreover, Shima’s statement is 
relevant on its face. 

Appellant’s contention at the conclusion of his brief that 
appellee Shima’s statement, even if true, could have no 
relevancy to the motion for a rehearing, is of course wholly 
contrary to the preponderant and controlling weight of au¬ 
thority. Such contention is also an attempt to enlarge or 
vary the Complaint which contains no allegation of irrele¬ 
vancy or immateriality of Shima’s statement (R. 1, 2, 3, 4). 

IV. 

Conclusion. 

In the light of the above facts and the applicable author¬ 
ities cited, it is earnestly submitted that the action of the 
learned Justice in the District Court, in dismissing the Com¬ 
plaint for libel, was sound and proper, and should be 
affirmed. 

Respectfully submitted, 

Vivian 0. Hill, 
Attorney for Appellees. 


(7712) 


